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CERTIFICATE OF MAILING OR TRANSMISSION 
I hereby certify that this correspondence is being deposited with the United States 
Postal Service with sufficient postage as First Class Mail in an envelope addressed 
to Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450, or is 
being facsimile transmitted to the United States Pajeat and Trademark Office on: 




Signature 



Typed or printed name of person signi: 



ificate 



SUPPLEMENTAL INFORMATION DISCLOSURE STATEMENT 



Mail Stop Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

This Information Disclosure Statement is submitted: 
[ ] under 37 CFR 1.129(a), or 

(First/Second submission after Final Rejection) 

[X] under 37 CFR 1.97(b), or 

(Within any one of the following time periods: three months of filing national application (other than a CPA) or date of entry of the national 
stage in an international application; or before the mailing date of a first office action on the merits in a non-provisional application, including a 
CPA, or a Request for Continued Examination). 

[ ] under 37 CFR 1.97(c) together with either: 

[ ] a Statement under 37 CFR 1 .97(e), as checked below, or 
[ ] a $180.00 fee under 37 CFR 1.1 7(p), or 

(After the 37 CFR 1 .97(b) time period, but before final action or notice of allowance, whichever occurs first) 

[ ] under 37 CFR 1.97(d) together with: 

[ ] a Statement under 37 CFR 1 .97(e), as checked below, and 
[ ] a $180.00 fee under 37 CFR 1.17(d), or 

(Filed after final action or notice of allowance, whichever occurs first, but on or before payment of the issue fee) 

[ ] under 37 CFR 1.97(i): 

Applicant requests that the IDS and cited reference(s) be placed in the application filewrapper. 

(Filed after payment of issue fee) 
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Statement Under 37 CFR 1.97fe) 

[ ] Each item of information contained in this Information Disclosure Statement was first cited in 
any communication from a foreign patent office in a counterpart foreign application not more 
than three months prior to the filing of this Information Disclosure Statement; or 

[ ] No item of information contained in this Information Disclosure Statement was cited in a 
communication from a foreign patent office in a counterpart foreign application, and, to the 
knowledge of the undersigned, after making reasonable inquiry, no item of information contained 
in the information disclosure statement was known to any individual designated in 37 CFR 
1.56(c) more than three months prior to the filing of this Information Disclosure Statement. 



Statement Under 37 CFR 1.704(d) (Patent Term Adjustment) 

Applies to original applications (other than design) filed on or after May 29, 2000 

[ ] Each item of information contained in the Information Disclosure Statement was cited in a 

communication from a foreign patent office in a counterpart application and this communication 
was not received by any individual designated in § 1.56(c) more than thirty days prior to the 
filing of the Information Disclosure Statement. 



[X] Enclosed herewith is form PTO-1449: 

[X] Copies of the cited references are enclosed. 

[ ] Since this application was filed after June 30, 2003, copies of issued U.S. patents 
and published U.S. applications are not required and are not being provided. 

[ ] Copies of the cited references are enclosed except those entered in prior application, U.S. 
Application No. [ ], to which priority under 35 U.S.C. 120 is claimed. [The earlier 
application contains copies of the cited references.] 

[ ] The listed references were cited in the enclosed International Search Report in a 
counterpart foreign application. 

[ ] The "concise explanation 1 ' requirement (non-English references) for reference(s) [ ] 
under 37 CFR 1.98(a)(3) is satisfied by: 

[ ] the explanation provided on the attached sheet. 

[ ] the explanation provided in the Specification. 

[ ] submission of the enclosed International Search Report. 

[ ] submission of the enclosed English-language version of a foreign Search Report 
and/or foreign Office Action. 

[ ] the enclosed English language abstract. 
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[ ] Applicant requests that the following non-published pending applications be considered: 



Examiner's 
Initials 



U.S. Patent Application No. [ ], by [inventor(s)], filed [ ], Docket No.: [ ] 
U.S. Patent Application No. [ ], by [inventor(s)], filed [ ], Docket No.: [ ] 
U.S. Patent Application No. [ ], by [inventor(s)], filed [ ], Docket No.: [ ] 



Examiner Date 



[ ] A copy of each above-cited application, including the current claims, is enclosed. 

[ ] A copy of each above-cited application, including the current claims, is enclosed, except 
those entered in prior application, U.S. Application No. [ ], to which priority under 
35U.S.C. 120 is claimed. 

The Examiner is requested to return a copy of the above list of pending applications indicating which 
references were considered with the next office communication. 

It is requested that the information disclosed herein be made of record in this application. 



Method of payment: 

[ ] A check for the fee noted above is enclosed, or the fee has been included in the check with the 
accompanying Reply. A copy of this Statement is enclosed. 

[ ] Please charge Deposit Account 08-0380 in the amount of $[ ]. A copy of this Statement is 
enclosed. 

[ X ] Please charge any deficiency in fees and credit any overpayment to Deposit Account 08-0380. 



REMARKS 

Applicants are providing the Examiner with an update of inter party matters that relate to the 
present application. Two commonly owned patents (US 5,744,305 and US 5,800,992) have been 
involved in interference proceedings. Specifically, the interferences were Interference No. 104,359 
between commonly owned US 5,744,305 and Brown et aL, USSN 08/688,488, and Interference No. 
104,358 between commonly owned US 5,800,992 and USSN 08/514,875. Both interferences were 
decided by the U.S. Patent Office in favor of the real party in interest, Affymetrix, Inc., the assignee of 
the present application. The losing party, Stanford, appealed to the US District Court for the Northern 
District of California where the case has been decided (Case # C99-21JF). In Interference No. 104,359, 
the District Court for the Northern District of California found that there was no interference, and the 
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matter was remanded back to the U.S. Patent Office. The validity of US 5,744,305 was upheld by the 
court. Interference No. 104,358 was dismissed in view of the outcome of the litigation discussed below. 

Further, US 5,744,305 and US 5,800,992 were the subject of litigation {Affymetrix, Inc. v. Hyseq, 
Inc., US District Court for the Northern District of California, San Francisco Division, Civil Action No. 
C98-03192 FMS, and Affymerix. v. Syteni, Inc. and Incyte Pharmaceuticals, Inc., US District Court for 
the Northern District of California, San Francisco, Case No. C98-4508 FMS (ME J)). US 5,800,992 was 
held to be invalid under 35 U.S.C. § 112, first and second paragraphs, for lack of written description and 
indefiniteness. The validity of US 5,744,305 was upheld by the court. 

Interference No. 105,089 between commonly owned USSN 09/614,068 and US 5,922,534 and 
US 6,255,053, assigned to Agilent Technologies, Inc., was recently terminated. All claims of US 
5,922,534 and US 6,255,053 were held to be unpatentable. The claims of USSN 09/614,068, which 
were copied from the two patents, were also held to be unpatentable. 

The references cited on the Form PTO-1449 and enclosed herewith were submitted as exhibits in 
Interference No. 105,089. Although some or all of the references may not be relevant to the pending 
claims, they are being cited to the Examiner in an abundance of caution. 



Respectfully submitted, 
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